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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

Donald L. Henry, et al.,

Plaintiffs,

-vs-

City of Cincinnati, Ohio, 

Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case Number 1:03-CV-0059

Judge Susan Dlott

First Amended Complaint
Adding Parties Plaintiff &
Counsel

Now comes the Plaintiff, by and through undersigned counsel, who with leave of court and

for his First Amended Complaint in the captioned matter does allege as follows:

Introduction

1. This is an action brought pursuant to the Reconstruction Era Civil Rights Act of 1871,

42 U.S.C. §1983, to enforce the rights of the Plaintiffs, in various combinations, under the First,

Fourth, Eighth and Fourteenth Amendments to the United States Constitution. Plaintiffs are various

homeless or destitute men in temporary shelter, who rely upon collecting alms for part of their

sustenance, and advocates for the homeless and the destitute. They appear to challenge certain

policies, practices, customs and usages by which the Defendant City of Cincinnati (“the City”) seeks

to restrict and regulate the speech and the basic existence of the homeless and destitute.

2. Each of the Plaintiffs herein challenges, both on its face and as it as been applied to

them, certain policies codified in Section 910-12 of the Cincinnati Municipal Code, which restrict,
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regulate and curtail the solicitation of alms from passers-by in public places and further impose on

these Plaintiffs and others a requirement that no one may solicit alms without prior registration.

3. Additionally, Plaintiffs Henry, Sexton and Dominy challenge a policy, practice,

custom and usage of the City, carried out against him and other persons similarly situated by the

City, its officers, agents and those acting in concert with them, whereby the homeless and destitute,

who are for lack of alternative resources compelled to camp in public places, are subject to forcible

eviction from their camps, in ways that involve the unlawful seizure of both their persons and their

property, the wanton destruction of their meager possession, and the imposition of continued

pressure to move along from place to place, such that they are denied the opportunity to exist or

engage peacefully in the ordinary incidents of life in public places, in violation of the Fourth, Eighth

and Fourteenth Amendments to the United States Constitution.

Parties

4. Plaintiff Donald Henry (“Henry”) is a natural person, a citizen of the State of Ohio

and a resident of the City of Cincinnati, who at certain times relevant hereto was  homeless, destitute,

dwelling on the streets and in the public places of Cincinnati, and who relies upon the solicitation

of alms from strangers (“panhandling”) for his sustenance.

5. Plaintiff John O’Toole  (“O’Toole”) is, a natural person, a citizen of the State of Ohio

who presently resides in the Village of Felicity, Montgomery County, Ohio, but who has at certain

times relevant hereto resided in the City of Cincinnati, both in a rented dwelling and on the streets.

A disabled veteran who presently receives no public assistance, O’Toole has at certain times relevant

hereto been compelled to panhandle in order to pay for rent, utilities and the cost of basic sustenance.

He desires and expects to panhandle within the City of Cincinnati again, but having been driven off
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from various locations by police in the past, and having not registered with the City in advance, he

fears that to do so without a judicial determination of his rights will result in arrest.

6. Plaintiff Edward Ritchy (“Ritchy”) is, and at all times relevant hereto was, a natural

person, a citizen of the State of Ohio and a resident of the Village of Amelia, Clermont County,

Ohio.  He appears here as an individual and as Chief Executive Officer of the Homeless Hotline of

Greater Cincinnati, a not-for-profit corporation whose mission it is to enhance public awareness of

the plight of the homeless and to aid the destitute. He has panhandled in the City of Cincinnati in the

past, both to collect money for the homeless and various homeless service organizations and to

dramatize the plight of the homeless, and intends to do so again. Having been cautioned and warned

by police while panhandling, and having not registered in advance to panhandle, he fears that, absent

a judicial declaration of his rights, his panhandling will result in his arrest.

7. Plaintiff Ronald Sexton (“Sexton”) is, and at all times referent hereto was, a natural

person, a citizen of the State of Ohio and a resident of the City of Cincinnati, who is homeless,

destitute, dwells on the streets and in the public places of Cincinnati, and relies panhandling in part

for his sustenance. Having not registered in advance to panhandle, he fears that, absent a judicial

declaration of his rights, his panhandling will result in his arrest.

8. Plaintiff Glenn Dominy  (“Dominy”) is, and at all times referent hereto was, a natural

person, a citizen of the State of Ohio and a resident of the City of Cincinnati, who is homeless,

destitute, dwells on the streets and in the public places of Cincinnati, and relies on panhandling in

part for his sustenance. Having not registered in advance to panhandle, he fears that, absent a judicial

declaration of his rights, his panhandling will result in his arrest.
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9. Defendant the City is, and at all times relevant hereto was, a municipal corporation

organized and maintained under the laws of the State of Ohio, of which it is a political subdivision,

and a “person” within the meaning of 42 U.S.C. §1983. 

10 The City is sued here in its capacity as a political subdivision for the acts of its

officers, agents and those acting in concert with it, who have knowingly, and with the approval and

at the behest of policymakers and the elected leadership of the City adopted, executed and

maintained in force the policies, practice, customs and usages set forth in greater detail herein.

Jurisdiction and Venue

11. Plaintiffs bring this action to enforce and to protect rights conferred by the First,

Fourth and Eighth Amendments to the United States Constitution, as incorporated against the states

by the Fourteenth Amendment to the United States Constitution, and by the Due Process Clause of

the Fourteenth Amendment.

12. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1331, in that it

arises under the Constitution of the United States; under 28 U.S.C. § 1343(a)(3), in that it is brought

to redress deprivations, under color of state authority, of rights, privileges and immunities secured

by the Untied States Constitution; under 28 U.S.C. § 1343(a)(4), in that it seeks to secure equitable

relief under an act of Congress, specifically 42 U.S.C. § 1983, which provides a cause of action for

the protection of civil rights; under 28 U.S.C. § 2201(a), in that one purpose of this action is to

secure declaratory relief, and under 28 U.S.C. § 2202, in that one purpose of this action is to secure

preliminary and permanent injunctive relief.
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13. Venue is proper in this Court under 28 U.S.C. §1391(b) and (c) in that the Defendant

is situated within, and all of the Plaintiffs reside within this judicial district, and because all of the

claims asserted by the Plaintiffs arose here.

Facts Common to First Amendment Claims

14. The City, like all large American cities, is home to a population of homeless people

who, for reasons of disability or otherwise, are destitute, and cannot obtain shelter, food or needed

services for lack of funds. These persons, including the Plaintiffs herein, are, according to their

individual needs, compelled to rely upon the charity of others for basic sustenance. In order to

receive such aid, they find it both necessary and expedient to peacefully solicit alms from their

fellow citizens in the public streets, sidewalks, parks and thoroughfares of the City.

15. The solicitation of alms is a time honored form of communication, and constitutes

a form of expression protected under the First Amendment, whether the solicitation is for ones

personal needs or made charitably on behalf of other recipients. 

16. The City, though its elected leadership, including its Council and its Mayor, has

viewed the solicitation of alms by the destitute and homeless as an undesirable aspect of urban life,

and has repeatedly attempted to limit or foreclose panhandling as an option available to the poor and

needy. Toward that end, the City has, over the course of the last two decades, passed and amended

several ordinances designed to prohibit, restrict or otherwise discourage panhandling. 

17. One such ordinance, adopted in the nineteen-nineties, attempted to ban even passive

attempts by the homeless and destitute to solicit alms from others. That ordinance was challenged

on First Amendment grounds, in part by Plaintiff Ritchy and undersigned counsel Greenwood. In

May 1998, this Court invalidated as unconstitutional municipal ordinance provisions adopted by the
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City which purported to ban laying on sidewalks and passively soliciting alms though panhandling

in the streets and sidewalks of Cincinnati. Various portions of that ordinance have now been re-

adopted by the City in an effort to limit or hinder panhandling.

18. In April 2002, the City, through its Council and Mayor, adopted Resolution 68-2002,

which amended those portions of the Cincinnati Municipal Code (“the Code”) which deal with the

solicitation of alms. The provisions of that ordinance were codified at Section 910-12 of the Code.

19. In June 2003, the City, through its Council and Mayor, adopted Resolution  158-2003,

which amended portions of the Code dealing with solicitation of alms to require those who wish to

solicit alms within the City to  register with the Department of Health as a prior condition of being

allowed to do so. The provisions of that ordinance were also codified at Section 910-12 of the Code.

20. The aforementioned ordinances, codified in Section 910-12 of the Code, represent

the official policies and practices of the City with respect to the subject matter thereof. The

provisions in question were adopted, hold force, are maintained, enforced and executed by the City,

its officers, agents and those acting in concert with it, all under color and authority of state law.

21. Section 910-12 of the Code is applicable to all solicitations in public places, which

are defined by Section 910-12(a)(2) of the Code as including:

. . . a publicly owned building and premises appurtenant thereto, any
public park, sidewalk or other right of way open to the general public
and includes alleys, bridges, buildings, driveways, parking lots, parks,
plazas, skywalks and streets.

22. Section 910-12 of the Code absolutely bans soliciting alms in certain locations,

including without limitation the following places, specified at the listed discreet subsections of

Section 910-12(b):
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(1) In any public transportation vehicle or at any bus stop; 

(2) Within 20 feet in any direction from an automatic teller
machine or entrance to a bank;

(3) From any operator or occupant of a motor vehicle or from any
person entering or exiting a motor vehicle;

(4) Within 20 feet of any crosswalk; and

(5) From a person standing in line waiting to be admitted to a
commercial establishment .

23. Section 910-12(d) prohibits soliciting alms in what it terms an “aggressive” manner.

The Code does not define aggressive solicitation, but provides, without limitation and ostensibly for

purposes of exemplification, a number of examples of solicitation that are considered aggressive:

(1) Soliciting in a manner that impedes access to or from, or use
of a building, vehicle or establishment;

(2) Soliciting in a manner that would alarm, intimidate, threaten,
menace, harass, or coerce a reasonable person;

(3) By following behind, ahead or alongside, blocking the path
of, or continuing to solicit a person who walks or drives away
from the person soliciting or who gives notice or
demonstrates verbally or physically that such solicitation is
offensive, unwelcome or that the solicitation should cease;

(4) By using profane or abusive language or gestures either
during the solicitation or following a refusal, or making any
statement, gesture or other communication that would cause
a reasonable person to be fearful or would be perceived as a
threat; or

(5) By touching the solicited person without a statement, gesture
or other communication that the person being solicited
consents to the touching.
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24. Section 910-12(e) of the Code prohibits those soliciting alms not only from making

false statements while doing so, but from making misleading statements as well, a term which is

inherently subjective, vague and while exemplified, nowhere defined by the Code.                        

25. Section 910-12(f) of the Code requires those who would solicit alms to first register

with the City through its police department and department of health, and prohibits unregistered

solicitors from panhandling in the City. Moreover, Section 910-12(h) of the Code provides for the

revocation of the registration of any person who violates Section 910-12 of the Code, which Section

910-12(g) makes those convicted of such violations ineligible to register, and thus to solicit alms

within the City, for a period of eighteen (18) months. 

Facts Common to the Fourth, Eighth & 
Organic Fourteenth Amendment Claims

26. Plaintiffs Henry, Sexton and Dominy, through destitution and poverty, have been

compelled to seek shelter in outdoor camps on public property in the City, most recently beneath

various overpasses along Third Street, and at times in other places. 

27.  In July 2003, the City, by and through its Mayor and Police Department, began an

attempt to force Plaintiffs and homeless individuals like them to move from their camps, which were

located beneath bridges and underpasses in downtown Cincinnati.

28. City officials initially characterized these efforts as responsive to complaints from business

interests who sought the removal of homeless encampments deemed to be eyesores, but after media

attention began to cast their efforts in terms of a campaign to protect the safety and well being of the

homeless. 
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29. In support of these efforts, the City, though its police, agents, officers and those acting

in concert with it and them, have seized and destroyed the personalty of these Plaintiffs and others

like them, and have compelled them and other homeless people to abandon their camps and their

chattels with little or no notice or opportunity to move or salvage the items left behind.

30. Each of the acts described in Paragraphs 26 through 29 above were set in motion,

authorized, condoned, and ratified by policy making officials for the City, with the authority to

promulgate policy with respect to the subject matter thereof, and were authorized, executed and put

in force under color and authority of state law. 

Count One
Violation of the Speech Clause of the First Amendment

31. These Plaintiffs, and each of them, hereby restate every relevant claim, allegation and

contention set forth in Paragraphs 1 through 30 of this complaint above, as if fully recapitulated here.

32. Section 910-12 of the Code and its various subparts impose restrictions upon the

peaceful solicitation of alms, which is a form of expression protected by the First Amendment, and

do so in ways that offend that clause, as more fully set forth below.

33. Because it regulates only speech which solicits the donation of alms, but does not

prohibit the solicitation of other contributions, nor prohibit other forms of protected expression,

Section 910-12 of the Code, and its various subparts, is a content-based restriction on speech, may

not be deemed merely a time, place or manner restriction, and thus will survive constitutional review

only if held to be necessary to advance a compelling governmental interest. 

34. The interests advanced by Section 910-12 of the Code include the satisfaction of

business leaders and an effort to conceal the realities of poverty and homelessness from the people
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of the City. These and the other interests protected by Section 910-12 of the Code are not

compelling. Moreover, 910-12 of the Code is not tailored with particular narrowness in a way

calculated to advance only these interests, and thus fails First Amendment review.

35. Moreover, Section  910-12 of the Code is overly broad in restricting more speech than

is necessary to serve the legitimate ends which it is intended to serve, including, without limitation,

by banning speech in a number of areas, such as near banks, automatic tellers, crosswalks, near the

entrance lines for commercial establishments and elsewhere. 

36. Upon information and belief, these limitations are intended to deprive homeless and

destitute people of profitable venues within which to solicit. In any case, they function to do exactly

that, and impermissibly burden the speech of panhandlers by confining that speech to venues where

it is less likely to reach its intended audience.

37. Section 910-12 of the Code is impermissibly vague, in that it prohibits “aggressive”

panhandling, which it exemplifies but does not define, and moreover exemplifies in subjective terms,

so that a reasonable person is left to guess at the meaning of such key terms and concepts as

“alarming,” or “intimidating” others, and could be held subject to punishment for failure to adroitly

read the non-verbal social cues of those solicited.

38. Section 910-12 of the Code absolutely bans solicitation, a form of protected

expression, in certain traditional public fora, including in the sidewalks and streets, in a manner that

is not necessary nor even narrowly tailored to serve a compelling governmental interest.

39. Section 910-12 of the Code imposes registration requirements on protected expression

that are in no way intended to serve, and do not serve, any legitimate interest of the City, and operate

as impermissible prior restraints on free expression.
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40. Moreover, the registration requirements at issue do not provide the necessary

procedural safeguards against abuse that the First Amendment requires of any licencing scheme

which regulates protected expression, and are thus constitutionally infirm.

Second Count
Violation of the Fourth Amendment

41. Plaintiffs Henry, Sexton and Dominy alone assert the claims set forth the claims in

Counts Two, Three and Four, and hereby restate every relevant claim, allegation and contention set

forth in Paragraphs 1 through 40 of this complaint above, as if fully recapitulated here.

42. The personal property of Plaintiffs Sexton and Dominy has been actually seized, by

those acting for and in concert with the Defendant, while Plaintiff Henry has been threatened with

such seizure. The seizure or threatened seizure of Plaintiffs Henry, Sexton and Dominy, their chattels

and the contents of their camps, without notice and in a manner calculated to deliberately and

obviously deprive them of that property without recourse or opportunity for salvage, constitutes an

unconstitutional seizure within the meaning of the Fourth Amendment to the United States

Constitution.

Third Count
Violation of the Eighth Amendment

43. Plaintiffs Henry, Sexton and Dominy alone assert the claims set forth the claims in

Counts Two, Three and Four, and hereby restate every relevant claim, allegation and contention set

forth in Paragraphs 1 through 42 of this complaint above, as if fully recapitulated here.

44. The policy, practice, custom and usage of the City is to evict homeless and destitute

persons from their camps, and to deprive them of the ability to peacefully carry on even the basic

exigencies of life in a public place, to hound them from place to place and out of public sight, and
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to compel them to live an even more transitory and migratory existence than they already do, all of

which amounts to a criminalization of the mere fact of homelessness, and imposes on the homeless

themselves the cruel and unusual punishment of being forever hounded from place to place.

Fourth Count
Violation of the Fourteenth Amendment

45. Plaintiffs Henry, Sexton and Dominy alone assert the claims set forth the claims in

Counts Two, Three and Four, and hereby restate every relevant claim, allegation and contention set

forth in Paragraphs 1 through 44 of this complaint above, as if fully recapitulated here.

46. Through the acts described with more particularity above, the City, its officers agents

and those acting in concert with it and them, have deprived these three Plaintiffs of property without

due process of law, in violation of the Due Process Clause of the Fourteenth Amendment.

Prayer

WHEREFORE, having fully stated their claims against it, these Plaintiffs, and each of them,

hereby demand judgment against the City as follows:

A. A declaration that Section 910-12 of the Code, and the particular
subparts thereof complained of herein, is unconstitutional in violation
of the Speech Clause of the First Amendment, in that, without
limitation, it is vague, overbroad, content-based, restricts more speech
than is necessary to advance legitimate government interests, and
imposes a regulatory scheme upon protected expressions that lacks
the procedural safeguards required by the First Amendment;

B. A preliminary and permanent injunction prohibiting the City from
enforcing Section 910-12 of the Code for the reasons set forth in
Paragraph A of this Prayer;

C. An award of reasonable costs of suit including without limitation
attorneys fees pursuant to 42 U.S.C. §1988(b) and Fed.R.Civ.P 54;
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D. Such other relief, be it legal or equitable, as this Court, in the sound
exercise of its discretion, may deem just;

E. Additionally, Plaintiffs Henry, Sexton and Dominy demand judgment
against the Defendant as follows:

E.1 A declaration that the attempts by the City to force
them to vacate their dwelling camps, and the efforts to
seize their chattels, violate their rights under the
Fourth, Eighth and Fourteenth Amendments to the
United States Constitution;

E.2 A preliminary and permanent injunction against the City from
engaging the acts complained of herein which give rise to the
claims set forth with particularity in Counts Two, Three and
Four of this Complaint;

E.3 An award of actual and punitive damages against the City
should it carry out a relocation order against Plaintiff Henry;

E.4 An award of actual and punitive damages against the
City based on the seizure of Plaintiffs Sexton and
Dominy’s personal property.
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Respectfully submitted,

/s/ Jennifer Kinsley 

JENNIFER KINSLEY (0071629)
Sirkin Pinales Mezibov & Schwartz
LLP
105 West Fourth Street Suite 920
Cincinnati, Ohio 45202
Telephone 513-721-4876
spms@fuse.net

Trial Counsel for Plaintiffs Henry,
Sexton & Domini

 /s/ Raymond Vasvari

RAYMOND VASVARI (0055538)
Legal Director, American Civil
Liberties
   Union of Ohio Foundation, Inc.
4506 Chester Avenue 
Cleveland, Ohio 44103-3621
Telephone 216-472-2220
Telecopier 216-472-2210
vasvari@acluohio.org

SCOTT T. GREENWOOD (0042558)*
General Counsel, American Civil
   Liberties Union of Ohio Foundation,
Inc.
1 Liberty House, P.O. Box 54400
Cincinnati, Ohio 45202
Telephone  513-943-4200
Telecopier  513-943-4800
law@scottgreenwood.com

Counsel for Plaintiffs Ritchy & 
O’Toole

 
*Trial Counsel for Plaintiffs Ritchy &
O’Toole
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CERTIFICATE OF SERVICE

I hereby certify that an exact copy of the foregoing document was provided via regular U.S.

mail and facsimile transmission to: Richard J. Ganulin, Assistant City Solicitor, City of Cincinnati

Law Department, 801 Plum Street, Cincinnati, Ohio 45202, on the 7th day of October, 2003.

/s/ Jennifer Kinsley 

JENNIFER KINSLEY (0071629)
Counsel for Plaintiffs Henry, Sexton, and
Dominy
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